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A WORD FROM THE PRESIDENT 


I want to use my first presidential space in The BULLETIN to 
write about The Buttetin. First I want to express appreciation 
of the work of Edwin W. Taylor and his committees and staff 
in editing The BuLLETIN during the past two years. I want to 
express pride in the consistently good publication which they have 
produced. 


The Association’s By-laws provide for “the publication of a 
bulletin of value and interest to members of the Bench and Bar.” 
The BuLtet1n has been published by the Association since 1925. 
It is sent to members of the Association, to about 40 law libraries 
- and to about 25 exchange publications. It is the organ of the 
Association, the means by which news of the activities of the 
| Board of Trustees and of the committees and sections is brought 
_ to the members. 


The Constitution and the By-laws of the Association entrust 
» the management of the affairs of the Association and the super- 
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vision of the activities of the committees and sections to the Board 
of Trustees. The actions of the Board and the actions and recom- 
mendations of the committees and sections are of little importance 
if they are not known to and approved by the membership at large. 
A program which is not actively supported by the membership can- 
not truthfully be called a program of the Association. I shall 
recommend to the Board of Trustees that it furnish to The 
BuLLETIN editor and staff fuller reports of its activities and 
of the activities of the committees and sections. 

Any program of the Association for the improvement of the 
administration of justice can be successful only if we gain public 
support for it. In order to gain public support, we must obtain 
wide publicity for the program and we must have the respect and 
confidence of the public. We cannot expect to have the respect 
and confidence of the public unless we have an active program 
and our good deeds are made known to and appreciated. by the 
public whose support we seek. The BULLETIN is not only the 
organ which carries our news to our members to produce the 
support of the members, it also affords a means of inviting com- 
ment on our news in the public press. 

I hope that the members read The BuLLETIN thoroughly and 
appreciate its importance in the Association’s work. 

I am pleased to announce the appointment of Frank Balthis as 
the Chairman of The BuLLetin Committee and Editor for the 
new year. I am pleased to announce too that Ewell Moore has 
been reappointed as the Board member of the Committee and 
that Edwin W. Taylor has been reappointed and has consented 
to act as a Committee member for one more year. The re- 
mainder of the Committee, perhaps four more, will be appointed 
before the publication of the April issue. 


uw ‘ pS ee 
BY THE BOARD 


Junior Barristers’ Committee: The Board confirmed the 
election of officers of the Junior Barristers for 1946, as follows: 
Chairman, Adolphe R. E. Roome; Ist Vice-Chairman, Cameron 
Cecil; 2nd Vice-Chairman, Robert B. Ballantyne; Secretary- 
Treasurer, Phil H. Curry. 
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Proposed Amendment to By-Laws: Clyde C. Triplett and 
Fred Aberle were appointed a committee to draft an amendment 
to the Constitution of the Association which will provide that 
the President of the Association, at the expiration of his term 
of office as President, shall ipso facto become a member of the 
Board of Trustees to serve for one year. 





Law Library Building: The Board considered a communi- 
cation from Presiding Judge Call of the Municipal Court, accom- 
panied by a resolution adopted by the judges of the Municipal 
Court of Los Angeles, which strongly recommended to the 
Board of Supervisors and the Trustees of the Law Library, 
that the plans for a separate library building at First and Hill 
Streets be abandoned. = 

The Board voted that Judge Call be furnished with a copy 
of the report of the Bar’s Committee on Law Library and 
Courts Building which recommended that a separate building 
be erected, and that he be advised that the Board at the time the 
report was considered, placed itself on record in favor of a sepa- 
tate building for the law library, but that no action has been taken 
by the Board concerning a definite site. 





THE VOTER CRIES FOR MERCY 


- (A reply to last month’s editorial, “The Responsibility of the 
Citizen as a Voter.”) 


By Norman Macbeth, of the Los Angeles Bar 


N the February issue of the Journal, “E.D.M.” urges us to 

grasp the importance of the franchise and prepare to exercise 
it intelligently. Such pleas are common; for example, there 
was a long and thorough one by Henry W. Coil in the State 
Bar Journal for January-February 1943. They show more zeal 
than wisdom. 


E.D.M. says every citizen should “inform himself on all 
public issues involved in elections,” yet there are few men who 
could do this without giving up their normal occupations. The 
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ballot in November of 1942 included eighteen special measures, 
as well as local issues and the choice of candidates for several 
offices. Proposition No. 3 (“Basic Sciences”) could not be 
fully grasped without wide knowledge of biology, special knowl- 
edge of the healing art, and some acquaintance with the emo- 
tions and machinations of particular types of healers. Proposi- 
tion No. 10 could. not be grasped without a general understand- 
ing of building and loan companies and a very particular study 
of the Pacific States litigation. 


We can do more fruitful things than cry “Prepare yourself 
to vote,” as Mr. Coil does. We can try to understand what 
aberration of the democratic idea allows such questions to be 
put before the electorate. This means re-examining the scope 
and function of government in a democracy, but such grotesque 
episodes show that this is necessary. Several leading thinkers 
have thrown light on this question. Let us study and apply their 
results. 





THE DEVELOPMENT OF THE DOCTRINE 
OF STARE DECISIS AND THE EXTENT 
TO WHICH IT SHOULD BE APPLIED 


By John J. Ford, Judge of the Municipal Court 


UIDING the development of the common law as a system 

distinct from that of continental Europe has been the doctrine 
that each new matter of litigation is to be determined by the ap- 
plication of legal principles derived from previously decided cases. 
This is the basic idea embodied in the concept of stare decisis. 
But this principle of judicial technique did not suddenly spring 
into being; it represents a development over a long course of 
legal history. Consequently, some understanding of that growth 
is necessary if the true nature of the doctrine of stare decisis is 
to be known and if an attempt is to be made to appraise its 





1Lile, Some Views on the Rule of Stare Decisis (1916), 4 Va. L. Rev 
95; see Mirehouse v. Rennell, 1 Cl. & F. 527, 546 (1833). 
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APPLY TODAY 
for your 
PROFESSIONAL GROUP 
ACCIDENT AND SICKNESS POLICY 
APPROVED AND RECOMMENDED BY YOUR BOARD OF TRUSTEES 
(Exclusively for Los Angeles Bar Association Members) 
ISSUED BY THE NATIONAL CASUALTY COMPANY OF DETROIT 
THIS POLICY IS 
NOT CANCELLABLE 
Except for 
NON PAYMENT OF PREMIUM 
DISCONTINUANCE OF PRACTICE 
LOSS OF ASSOCIATION MEMBERSHIP 


4. CANCELLATION OF MASTER POLICY 


AVAILABLE TO ALL ASSOCIATION MEMBERS UNDER 65 YEARS OF AGE REGARDLESS 
OF PAST OR PRESENT PHYSICAL IMPAIRMENTS, DURING ENROLLMENT PERIOD 


IT PAYS 
FOR TOTAL DISABILITY $200 PER MONTH 
ACCIDENT PAYS FROM Ist DAY up to 5 YEARS 
SICKNESS PAYS FROM 8th DAY up to | YEAR 
PARTIAL DISABILITY. If accident does not cause full disability but 


prevents performance of one or more important duties fifty per cent 
(50°/,) of total disability shown above will be paid up to 6 months. 


NON-HOUSE CONFINEMENT. With this policy house confinement 
is not required in order to collect disability payments. 


HOSPITALIZATION. $7.00 A DAY up to 70 DAYS plus $25.00 to 
cover MISCELLANEOUS EXPENSE. First Day Coverage Always. 


ACCIDENTAL DEATH .. . $2,000.00. 


LOSS OF LIMBS OR SIGHT. Generous Payments from $2,500 to 
$10,000. 


MOST PROTECTION for LEAST COST 


e SEMI-ANNUAL PREMIUMS e 
Through Age 49 $32.60, Ages 50 to 59 $37.85, Ages 60 to 65 $48.35 
ACT TODAY. We recommend and urge that you send in your application at 


once. As soon as the preliminary enrollment period is over all applicants will 
be required to show evidence of insurability. 


> 








' CHECK SHOULD BE MADE TO LOS ANGELES BAR ASSOCIATION 


Mail Check and Application to Los Angeles Bar Association 








For Complete Information Call 
GOGERTY & WILLIAMS 


609 South Grand Avenue @ Los Angeles 14, Calif. @ Telephone TRinity 3861 
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place in the administration of justice today and for the futere.? 

Bracton, who died in 1268, made notes of a large nuraber of 
decisions and may thus be considered as the first exponent of the 
wisdom of looking to prior decisions as a source of the law.’ 
During the period of about 1290 to 1535, references are made in 
the Year Books to cases previously before the court. However, 
the Year Books were not intended to be used as collections of 
precedents but rather were the private notes of various persons 
made perhaps as guides with respect to procedural matters that 
might confront the lawyer in his practice.* Thus, while there 
is evidence that references to prior cases were sometimes made 
by counsel in argument during the Year Book period, certainly 
there was no idea that such prior decisions controlled the de- 
termination of the controversy presently before the court.* Their 
use was as evidence of the custom of the court, such custom 
rather than judicial precedent being that in which the court was 
interested.® 


The change from oral to written pleadings placed the em- 
phasis on the decision of the issue before the court as raised 
in advance by such written pleadings rather than upon the pro- 
cedural matter of reaching an issue. Hence the subect of direct 
interest to the reporter for his notes was the decision of the 
court with respect to a question of law;’ such a decision 
would be of interest to the court if a similar case should arise. 
But the weight to be accorded to a particular report depended 





2Allen, Law in the Making (3rd ed. 1939), 191; Holdsworth, Case 
Law (1934), 50 L. Q. Rev. 180, 181. 


8Lewis, The History of Judicial Precedent (1930), 46 L. Q. Rev. 207, 
212; Winfield, The Chief Sources of English Legal History (1925), 145. 


4Lewis, op. cit. supra, note 3, at 216; Winfield, op. cit. supra, note 3, 
at 148. : 


5Winfield, op. cit. supra, note 3, at 149; cf. Holdsworth, op. cit. supra, 


note 2, at 181. 


6Plucknett, A Concise History of the Common Law (2d ed. 1936), 
309. 


THoldsworth, op. cit. supra, note 2, at 181; Lewis, The History of 
Judicial Precedent (continued) (1932), 48 L. Q. Rev. 230, 231. 
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on the reliability of the reporter. In the first period of the 
development of reporting, 1537-1765, there were great reporters 
such as Plowden, Coke and Saunders, but also others far less 
able, reporting being a matter of private enterprise; moreover, 
much of the material which found its way into print was not 
originally intended for publication.® 


The view that prior decisions were to be considered as au- 
thoritative was well-entrenched by the beginning of the seven- 
teenth century. Behind this view was Coke’s reasoning that law 
must develop logically on the basis of precedents. Coke’s re- 
ports not only provided a model for future reporters but also 
made accessible references to such precedents; thus the practice 
of citing prior decisions was encounaged. But although the 
mode of citing cases to the court in Coke’s day was similar to 
that of the present time, such decisions were apparently con- 
sidered as being persuasive in nature rather than as absolutely 
binding.® 

The second period of reporting in England, 1765-1865, was 
introduced by the authorized reports of Burrows, who first made 
use of the modern headnote and who kept distinct the facts, 
argument of counsel, and the decision of the court, in his method 
of reporting. That period saw the achievement of the accuracy 
and fullness of report so necessary if precedents are to be relied 
upon in the determination of legal controversies.'® 


Blackstone asserted that “it is an established rule to abide 
by former precedents, where the same points come again in liti- 
gation” and that “the doctrine of the law then is this: that prece- 
dents and rules must be followed, unless flatly absurd or un- 
just.”7" While both Coke and Blackstone undoubtedly had a 


SWinfield,. op. cit. supra, note 3, at 184-185. 


SLewis, op. cit. supra, note 7, at 234-239; cf. Winfield, op. cit. supra, 
note 3, at 157-158. 


10Lewis, op. cit. supra, note 7, at 230; Winfield, op. cit. supra, note 
3, at 184, 190. 


11] Bl. COMM. *69-*70; Pound, Readings on the History and System 
of the Common Law (2d ed. 1913), 227. 
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great influence, during the formative era of American law, on the 
acceptance by the American lawyer of the doctrine of reliance on 
precedent as the basis of decision of new cases,’ the extent of 
the authority of decided cases had not become definitely es- 
tablished in the English law of Blackstone’s time. It was not 
until the nineteenth century that the doctrine of stare decisis 
reached the mature form in which the authority of precedent is 
considered as binding on the court.4* In 1833, Mr. Justice Parke 
summarized the theory of case law as follows :’ 


“Our common law system consists in the applying to new 
combinations of circumstances those rules of law which we 
derive from legal principles and judicial precedents: and 
for the sake of attaining uniformity, consistency and cer- 
tainty, we must apply those rules, where they are not plainly 
unreasonable and inconvenient, to all cases which arise; and 
we are not at liberty to reject them, and to abandon all 
analogy to them, in those to which they have not yet been 
judicially applied. because we think that the rules are not 
as convenient and reasonable as we ourselves could have 
devised. It appears to me to be of great importance to 
keep this principle of decision steadily in view, not merely 
for the determination of the particular case, but for the 
interests of law as a science.” 


Even though the doctrine of stare decisis was not fully ex- 
pressed until the nineteenth century, its underlying principle was 
in operation long before that time. In the absence of codes and 
authoritative institutional writers, of necessity recourse had to be 
had to principles embodied in prior decisions.45 Such principles 
were the result of judicial reasoning in the light of actual liti- 
gation. Emphasis was upon the individual case as a precedent 
in contrast to the continental system in which prior decisions 





12Pound, The Formative Era of American Law (1938), 92. 


18Lewis, op. cit. supra, note 7, at 246; Goodhart, Precedent in English 
and Continental Law (1934), 50 L. Q. Rev. 40, 64. 


14Mirehouse v. Rennell, 1 Cl. & F. 527, 546, quoted by Allen, op. 
cit. supra, note 2, at 222. 


15Lord Wright, The Common Law in Its Old Home, in The Future 
of the Common Law (1937), 78; Lile, op. cit. supra, note. 1, at 97. 
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were of importance only insofar as they collectively disclosed a 
practice.?® 


A precedent, of course, governs the determination of the 
same question when it comes before a court subject to the review- 
ing authority of the tribunal whose prior decision constitutes 
the precedent.’7 But the proper use of decided cases enables the 
court to,solve new problems as they arise under changing social 
and economic conditions. As Lord Macmillan has aptly stated, 
precedents are “stepping-stones and not halting places” ;!® they 
are of value because they constitute stepping-stones in the reason- 
ing process by which a principle to be applied to the decision of 
a case pending before the court is logically reached. Under 
such inductive method, precedents are secondary to the principles 
so envolved.!® 


It is obvious that a decided case furnishes a starting point for 
inductive reasoning to a principle applicable to a different state 
of facts only with respect to the ratio decidenti, that is, only with 
relation to the principle the formulation and application of 
which was necessary to the determination of the controversy 
between the parties to that litigation.2® Hence, the expression 
of reasoning or the assumption of principles not necessary to 
such a decision constitutes no part of the decided case as pre- 
cedent under the doctrine of stare decisis. Such a method of 
judicial technique assures a prudent progress from one concrete 
problem to another and, to borrow Dean Pound’s language, is 
“based on a conception of law as experience developed by reason 
and reason tested and developed by experience.”?! 





16Goodhart, op. cit. supra, note 13, at 42; Goodhart, Case Law in 
England and America (1930), 15 Corn. L. Q. 173, 174. 


17See Pound, Book Review (1935), 48 Harv. L. Rev. 863, 865. 


18Birch Brothers Ltd. vy. Brown, [1931] A. C. 605, at 631, quoted by 
Allen, op. cit. supra, note 2, at 232. 


19Allen, op. cit. supra, note 2, at 242. 
20Allen, op. cit. supra, note 2, at 227. 


21Pound, What of Stare Decisis? (1941), 10 Fordham L. Rev. 1, 5; 
see Pound, What Is the Common Law? in The Future of the Common 
Law (1937), 18. 
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The solution of many legal disputes depends upon the appli- 
cation, of a standard, such as that of due care in the law of 
negligence. Precedent determines the content of the standard, 
but the facts, to which a particular standard must be applied, 
ordinarily vary from case to case. In such instances, covering 
much of the volume of present-day litigation, the doctrine of stare 
decisis does not result in a rigid or narrow application of pre- 
cedent but permits the leeway necessary for the attainment of 
justice in the individual case.”? 


Under the doctrine of the binding authority of precedent, 
lawyers have had a basis upon which to advise clients as to their 
rights and obligations with a reasonable degree of certainty. 
Such certainty in the law has tended to lessen controversy and 
consequent litigation, justice thus having been obtained with a 
minimum of friction. Moreover, men have preferred to be gov- 
erned by laws which apply impersonally to all alike instead of 
being subjected in their legal relationships to the ungoverned will 
of a judge. Hence the insistence upon “a government of laws 
and not of men” has fostered the concept of the binding force 
of precedent.”* The influence of these ideas in the common law 
has been traced by Dean Pound :** 


“The chief cause of the success of our common law doctrine 
of precedents as a form of law is that it combines certainty 
and power of growth as no other doctrine has been able to 
do. Certainty is insured within reasonable limits in that the 
court proceeds by analogy of rules and doctrines in the tra- 
ditional system and develops a principle for the cause before 
it according to a known technique. Growth is insured in 
that the limits of the principle are not fixed authoritatively 





22See Pound, op. cit. supra, note 17, at 866. 


28See von Moschzisker, Stare Desisis in Courts of Last Resort (1924), 
37 Harv. L. Rev. 409, 410; Carpenter, Court Decisions and the Com- 
mon Law: (1917), 17 Col. L. Rev. 593, 607; McMurray, Changing Con- 
ceptions of Law and of Legal Institutions (1915), 3 Cal. L. Rev. 441, 
445; Kocourek and Koven, Renovation of the Common Law Through 
Stare Decisis (1935), 29 Ill. L. Rev. 971, 980; Goodhart, Case Law in 
England and America (1930), 15 Corn. L. Q. 173, 178; Williston, Some 
Modern Tendencies in the Law (1929), 3. 


24Pound, The Spirit of the Common Law (1921), 182. 
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once for all but are discovered gradually by a process of 
mclusion and exclusion as cases arise which bring out its 
practical workings and prove how far it ioe be made to do 
justice in its actual operation. 

There is a common element in the two fundamental doc- 
trines of the ‘common law, the doctrine of precedents and 
doctrine of the supremacy of law. The same spirit is behind 
each. The doctrine of precedents means that causes are to 
be judged by principles reached inductively from the judicial 
experience of the past, not by deduction from rules estab- 
lished arbitrarily by the sovereign will. In other words, 
reason, not arbitrary will is to be the ultimate ground of 
decision. The doctrine of supremacy of law is reducible to 
the same idea. It is a doctrine that the sovereign and all 
its agencies are bound to act upon principles, not according 
to arbitrary will; are obliged to follow reason instead of 
being free to follow caprice.” 


Both in England and in Canada allegiance to the doctrine of 
stare decisis has remained strong.”*> But in the United States 
there has been more and more of a tendency to relax the bind- 
ing authority of precedent, particularly in the present century.*® 
While the House of Lords has deemed itself bound by its own 
previous decisions, neither the Supreme Court of the United 
States nor the courts of last resort of the several states have 
taken that strict view although the overruling of prior decisions 
has generally been considered exceptional.27 One factor in the 





25Lord Wright, op. cit. supra, note 15, at 82; Hon. Henry Hague 
Davis, The Common Law in Canada in The Future of the Common 
Law (1937), 193. 


26Goodhart, op. cit. supra, note 23, at 180; Jackson, Decisional Law 
and Stare Decisis (1944), 30 A. B. A. J. 334; Cardozo, The Nature of 
the Judicial Process (1921), 158; cf. Gray, Judicial Precedents—A Short 
Study in Comparative Jurisprudence (1895), 9 Harv. L. Rev. 27, 40; 
Gray, The Nature and Sources of the Law (2d ed. 1931), 241. 


27Goodhart, op. cit. supra, note 23, at 179; Cardozo, op. cit. supra, 
note 26, at 158. It is interesting to note Dean Pound’s statement in 
The Theory of Judicial Decision (1923), 36 Harv. L. Rev. 641, at 646: 
“We by no means attach as much force to a single decision as 
we purport to do in theory. Even the House of Lords, which 
purports never to overrule its decisions, on occasion deals with 
them so astutely as to deprive them of practical efficacy as a form 

of law.” 
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development of a trend towards “free law-finding and free law- 
pronouncement”’*® in America has been the difficulty of finding 
and applying precedents because of the great flood of reported 
cases in many of the American jurisdictions as compared with 
the compact body of annual law reports in England. Moreover, 
in this country the application of the judicial technique has been 
in the hands of a great body of judges chosen by various meth- 
ods, many of the occupants of the bench being of outstanding 
ability but others far less proficient in the intelligent use of that 
technique.”® 

A stimulating analysis of the reasons for the difference in 
the English and American views has been made by Professor 
Goodhart,®° and it may be used as a starting point for con- 
sidering the future of stare decisis in the United States. In 
England, unlike the practice generally existing in the United 
States, only those cases are reported which are believed to add 
something of value to the body of precedent; hence the English 
lawyer is reasonably able to master the precedents applicable 
to specific legal problems before him.*! Moreover, in the United 
States problems of constitutional law have occupied the foremost 
place. In dealing with questions of public policy, more difficulty 
has been found in applying the doctrine of stare decisis than in 
the field of private law. But, as a consequence of inroads upon 
the doctrine in matters of public law, there has been a tendency 
to relax its application in dealing with questions of private law.*” 

Goodhart suggests that changes in American social and eco- 
nomic conditions have been so rapid that too great a burden has 
been placed upon the orthodox case-law technique. He further 
points out that we have developed national law schools where the 


method pursued is that of comparative law; general legal prin- 





28See Allen, op. cit. supra, note 2, at 43. 
29Allen, op. cit. supra, note 2, at 42. 
30Goodhart, op. cit. supra, note 23. 
31Goodhart, op. cit. supra, note 23, at 186. 
32Goodhart, op. cit. supra, note 23, at 188. 
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ciples are emphasized and jurisdictions are characterized as being 
of the “majority” or “minority” view. The American student 
is taught to consider what the judge should have said while the 
English student concentrates upon what the judge did say; the 
American carries into the profession less respect for precedent 
than does the English scholar who has studied the law of a 
single jurisdiction as based upon a strict adherence to precedent.** 
Professoi Goodhart, moreover, expresses the doubt whether the 
system of case law could find fertile ground in this country be- 
cause of the lack of three essentials (quoting Holdsworth): a 
centralized judicial system, a group of learned lawyers (both 
bench and bar) bound together. by a common professional tra- 
dition, and an independent bench of greater ability than the bar.*4 


The views of such a distinguished scholar as Professor Good- 
hart are entitled to respect. But sound support can be found 
for the position that the common-law technique still retains the 
vitality necessary to cope with the pressing problems of today in 
this country. Most of the factors which detract from its effective- 
ness are due to a failure on the part of the legal profession to ad- 
here in practice to the underlying principles of that method of 
deciding cases and to procrastination in the removal of unneces- 
sary barriers to the most efficient use of that technique. Our 
approach should be that of Mr. Chief Justice Stone who has 
counseled that “as lawyers and judges called upon to administer 
the system, we shall perhaps find it profitable if we endeavor to 
take advantage of its strength and to discern in the manner of 
its growth the generative principle for the correction of its 
faults.’’3® 

It is true that the period since the Civil War has been a time 
of tremendous social and economic change in the United States. 





33Goodhart, op. cit. supra, note 23, at 189. 

84Goodhart, op. cit. supra, note 23, at 191; see Holdsworth, Some Les- 
sons from Our Legal History (1928), 20-24. 

35Stone, The Common Law in the United States in The Future of the 
Common Law (1937), 124. 
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An increasing volume of legislative enactments has followed in 
the wake of such development. While much of the need for 
legislation may be traced to the failure of the judicial technique 
as actually used in this country to respond to all of the myriad 
new problems.** all of such failure is certainly not due to any 
inherent defect in the system of case law or to any throttling 
effect of the doctrine of stare decisis, for to turn to legal history, 
without the aid of legislation equity brought the influence of 
morals to bear upon the common law and the law merchant made 
its way into our legal system. The development by the courts 
of the law of torts to cover néw situations as they have arisen 
during the last hundred years is evidence of the ability of the 
orthodox technique to respond to change.** “When once the 

86Stone, op. cit. supra, note 35, at 129. 

37Cf. Lord Wright, op. cit. supra, note 15, at 79. 
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current of juristic thought and judicial decision is turned into 
the new course our Anglo-American method of judicial empiri- 
cism has always proved adequate.’’** 

A court need not wait for the legislature to abrogate a pre- 
cedent plainly erroneous for, as Holdsworth reminds us, “it is 
important to remember that the judges have always assumed the 
power to disregard cases which are plainly absurd and contrary 
to principle.”*® But where property rights have been acquired 
or other action taken in reliance upon a previous decision, there 
is much force in the argument that undue hardship should be. 
avoided by having the overruling decision operate prospectively 
only,*° although the cases where real hardship would exist are 
probably exceptional. However, the place of the legislative pro- 
cess as a complement to the system of precedent in the develop- 
ment of the law cannot be minimized. It cannot be claimed that 
that systern is so perfect as not to need the “corrective super- 
vision” of legislation.tt While the aim of courts should be to 
keep abreast of changed conditions, the necessary alteration in 
the law can sometimes be more fairly made by the legislature, 
since legislation is prospective rather than retroactive in effect.* 
Moreover, a change which appears to be necessary with respect 
to a particular rule or principle may be of a type so revolutionary 
that the legislature must act to establish the required precept.** 
Consider, for instance, the change in the law accomplished by 
Workmen’s Compensation Acts.** 





38Pound, op. cit. supra, note 24, at 184. 

39Holdsworth, op. cit. supra, note 2, at 186; cf. Pound, What of 
Stare Decisis? (1941), 10 Fordham L. Rev. 1, 6. 

40Kocourek and Koven, Renovation of the Common Law Through 
Stare Decisis (1935), 29 Ill. L. Rev. 971; Sensible View of Stare Decisis 
Gains Ground (1939), 23 J. Am. Jud. Soc. 32; Grinnell, The New 
Guesspotism (1944), 30 A. B. A. J. 507; Cardozo, op. cit. supra, note 
26, at 146; Jackson, The Struggle for Judicial Supremacy (1941), 308. 
But see von Moschzisker, op. cit. supra, note 23, at 426. 

*1Allen, op. cit. supra, note 2, at 296 and 413. 

42See Kocourek and Koven, op. cit. supra, note 23, at 990; von 
Moschzisker, op. cit. supra, note 23, at 414. 

43Cf. Pound, op. cit. supra, note 39, at 12. 

44See Pound, op. cit. supra, note 12, at 63. 
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On the other hand, legislation alone has not the power to 
provide for that growth and expansion of law essential to the 
attainment of justice in individual cases as they arise. In most 
of the cases decided by our courts, the result (based on facts 
as found by the trier of fact) could readily have been predicted 
in advance in the light of precedent. But as new problems con- 
stantly press for solution the courts are furnished the opportunity 
for creative work by use of the technique of case law.*® In 
deciding a case not directly governed by prior cases, the judge 
must choose between competing principles disclosed by precedent 
in finding the “stepping-stones’: to the principle to be applied. 
In making that choice, real skill is necessary in weighing present 
facts and experiences against those embodied in the precedents 
to which the court has recourse.*® 

The intelligent resort to principles found in prior decision is 
a task which calls for trained men of the highest caliber—not 
mere “mechanical performers” to grace the bench. While this 
essay is not the place for an adequate discussion of the philosophy 
of the judge and the methods open to him in the performance 
of his judicial function, still it is not amiss to refer to the sub- 
ject since it relates so basically to the judge’s aptitude as a crafts- 
man of the law and hence to his use of creative skill within the 
framework of the case-law technique to keep the law abreast of 
changing conditions. “Some theory of liability, some philosophy 
of the end to be served by tightening or enlarging the circle of 
rights and remedies, is at the root of any decision in novel situ- 
ations when analogies are equivocal and precedents are silent.”*" 
It is small wonder that Holdsworth has warned that the system 
of case law cannot properly function where the best lawyers do 
not man the bench fortified by security of tenure.** 





45See Cardozo, The Growth of the Law (1924), 132-5. 

46See Cardozo, op. cit. supra, note 45, at 58-60; Stone, op. cit. supra, 
note 35, at 140. 

47Cardozo, op. cit. supra, note 45, at 102. 

48Holdsworth, op. cit. supra, note 34. 
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It cannot be too strongly emphasized that much of the diffi- 
culty in the proper functioning of our judicial system is due to 
obstacles which prevent the efficient operation of case law rather 
than to the doctrine of stare decisis. Thus, some remedy must 
be found for the enormous flood of new opinions which fill many 
additional volumes each year throughout this country. More 
than a quarter of a century ago, the late Mr. Chief Justice 
Winslow of the Wisconsin Supreme Court aptly stated that “the 
lawyer ceases to reason and becomes a mere digger in the dust- 
heap of decisions.”*® With such hopeless multiplication of 
authorities, courts are less able to search through precedents with 
discerning judgment and hence tend to decide cases merely with 
respect to what the judge or judges then constituting the court 
believe to be fair as between the parties. Thereafter, the situ- 
ation becomes more confused as an attempt is made to distin- 
guish a preceding case which has been so decided without due 
respect for precedent.®® 

Only a small proportion of reported cases contribute anything 
of importance to the development of the law. Consequently, 
there is no need to prepare a formal opinion in every case which 
comes before an appellate court. This is generally true where 
the judgment of the lower court is affirmed and only questions of 
fact, practice or procedure are involved. Moreover, where there 
is in issue no important question of law not adequately covered 
by a prior decision, a formal opinion serves no useful purpose 
in the field of precedent. In the event of a reversal of a judg- 
ment of a lower court, frequently a written opinion adds nothing 
of value to the existing body of precedent. 

It is, of course, true that the requirement of a written opin- 
ion serves a two-fold purpose in that it inspires confidence in the 
integrity and thoroughness of the court because the grounds of 
decision are set forth and, secondly, it provides that test of the 





49Winslow, The Courts and the Papermills (1942), 26 J. Am. Jud. 
Soc. 124, being an article previously published in (1915), 10 Ill. L. Rev. 
157. 

50See Whitney, The Doctrine of Stare Decisis (1904), 3 Mich. L. 
Rev. 89; cf. Jackson, op. cit, supra, note 26. 
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soundness of the court’s conclusions which is found in the neces- 
sity of expressing in writing the reasons leading thereto.®4 
But in any event, the stemming of the flood of decisions into 
the body of precedent may be accomplished by a method of 
careful selection of opinions for publication similar to the Eng- 
lish practice.** To assure that such a plan of selective reporting 
would not be weakened by publication of other opinions in unof- 
ficial reports, steps would be necessary to discourage their cita- 
tion by counsel.5* While such distinguished leaders of the pro- 
fession as Mr. Chief Justice Winslow, John W. Davis and 
Edward H. Warren have advocated methods to reduce substan- 
tially the mass of published opinions,®* far too little progress has 
been made to assure the proper functioning of the system of 
case law. 


A substantial reduction in the number’ of written opinions 
should make possible the preparation of opinions of higher 
quality. Such judicial work carefully undertaken would produce 


51Whitney, op. cit. supra, note 50, at 101. 


52As to the English practice, see Lord Wright, op. cit. supra, note 
15, at 81-82; Goodhart, op. cit. supra, note 23, at 179. 


53See Davis, The Case for the Case Lawyer (1917), 3 Mass. L. Q. 
99, 108; cf. Warren, The Welter of Decisions (1942), 26 J. Am. Jud. 
Soc. 61, being part of a paper previously published in (1916),-10 Ill. 
L. Rev. 472. 


54See Winslow, op. cit. supra, note 49; Davis, op. cit. supra, note 53; 
Warren, op. cit. supra, note 53. Mr. Chief Justice Winslow was of the 
belief that an opinion must generally be written in the case of a reversal, 
particularly if needed as a guide in the event of further proceedings in 
the trial court. But publication of such an opinion in the reports he 
considered to be unnecessary. As to the criterion to be used in the event 
of an affirmance in determining whether an opinion should be written, 
he stated (26 J. Am. Jud. Soc. at 126): 


“In my opinion, the principles which should be applied in deter- 
mining whether the question is ‘of such exceptional importance 
as to demand treatment’ are substantially as follows: A question 
demands treatment if it is necessary in deciding it to (a) con- 
strue a provision of constitutional or statutory law or modify a 
previous construction thereof; (b) announce a new or modify an 
existing principle of law or settle a question on which the author- 
ities in the jurisdiction conflict; (c) determine a question of such 
general importance to the public at large as to make its authorita- 
tive settlement an apparent public duty.” 
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shorter opinions in which the reasoning would find support in 
the ‘citation of pertinent precedents, not too many in number, 
instead of being bolstered up with an undigested or partially 
digested mass of reported cases or other authority of more or 
less relevancy as is too frequently found at present. The 
circumstances under which courts function has often resulted in 
what Dean Pound has called “a judicial habit of following lan- 
guage extracted from its setting by text writers, of adherence 
to formulas instead of to the principle of decisions, and the tak- 
ing of the words for law rather than the judicial action which 
those words sought to explain.”®* Such practice is clearly not 





55See Davis, op. cit. supra, note 53, at 107-108; Winslow, op. cit. 
supra, note 49, at 127; Goodhart, op. cit. supra, note 23, at 187; Martin, 
The Problem of Reducing the Volume of Published Opinions (1942), 
28 A. B. A. J. 528, at 529 and 531. 


56Pound, op. cit. supra, note 39, at 13; see Pound, op. cit. supra, 
note 17, at 865. 
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an effective use of the common-law technique of looking to 
precedent for the grounds of decision of the case at hand. 


Too little recognition is taken of the fact that the ability of 
judges to function properly under the system of case law 
depends directly upon the caliber and diligence of the bar. The 
court in most instances must look to the lawyers representing the 
litigants before it to undertake the research for pertinent authori- 
ties in the great mass of reported cases.5* The work of the 
lawyer must be done with an understanding of the nature of 
the judicial duty under the doctrine of stare decisis. Thus briefs 
could be made more useful if only carefully-selected relevant 
cases are cited, omitting or indicating by proper reference any 
citations which are merely cumulative.®® Moreover, the practice 
of quoting excerpts from prior decisions, without regard to 
whether such quotations reveal the actual decision of the court 
or merely embody obiter dicta, manifests a careless attitude to- 
ward the doctrine that the court must look to what was actually 
decided in prior cases, in the process of reasoning to a principle 
to govern the case before it for decision.®°® If the method of 





57Goodhart, op. cit. supra, note 23, at 192. 
58Warren, op. cit. supra, note 51, at 62. 


59See Lile, op. cit. supra, note 1, at 108; Lord Wright, op. cit. supra, 
note 15, at 82. Note the language of Mr. Chief Justice Marshall in 
Cohens v. ‘Virginia, 6 Wheat. 265, at 398 (1821), quoted in Pound, 
Readings on the History and Sytsem of the Common Law (2d ed. 
1913), 246: 
“It is a maxim, not to be disregarded, that general expressions, 
in every opinion, are to be taken in connection with the case in 
which those expressions are used. If they go beyond the case, 
they may be respected, but ought not to control the judgment in 
a subsequent suit, when the very point is presented for decision. 
The reason of this maxim is obvious. The question actually 
before the court is investigated with care, and considered in 
its full extent. Other principles which may serve to illustrate 
it, are considered in their relation to the case decided, but their 
possible bearing on all other cases is seldom completely investi- 
gated.” 
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approach to the determination of a legal issue is not that of the 
traditional common-law system of case law, obviously the result- 
ing product may be expected to evidence deviation from that 
system. 


Much of the departure from the orthodox system of prece- 
dent can be traced to a type of lawbook which the “wilderness 
of precedent”® in the large number of American jurisdictions 
has brought into being. Encyclopedias of law often give the 
false impression of harmonizing decisions from many jurisdic- 
tions. Some compilers of lawbooks have had “a habit of find- 
ing a rule for everywhere out of decisions anywhere.”®' Some- 
times lawyers and judges have relied on the statements of such 
textwriters without resort to an analysis of the cases cited in 
support.® 


However, legal scholarship has made invaluable contributions 
to the attainment of order out of the mass of decisions and the 
establishment of a starting point for renewed growth in the law 
under the system of precedent. The work of the American Law 
Institute in restating the law has been the outstanding factor in 
the effort to achieve such order.** Moreover, the revival of 
doctrinal writing as exemplified by such oustanding works as 





69See Cardozo, op. cit. supra, note 45, at 1. 
61Pound, op. cit. supra, note 17, at 866. 
62See Lile, op. cit. supra, note 1, at 108: 
“To my mind the half-baked quality of the modern text-book, 
and the growing disposition of the courts of last resort to rely 
upon these distinctly untrustworthy compilations as if they were 
primary sources of the law, have been fruitful sources of much 
of the error and inconsistency of our unwritten law. The text- 
writer is confessedly dependent on the courts for every principle 
he announces. That the courts should in turn take their cue from 
the text-writer would seem a startling proposition to one not 
accustomed to this labor-saving expedient. There is, of course, 
no surer method of perpetuating error.” 
See, also, Stone, Some Aspects of the Problem of Law Simplification 
(1923), 23 Col. L. Rev. 319, 332. 
63See Cardozo, op. cit. supra, note 45, at 6-17; Pound, op. cit. supra, 
note 12, at 164-166; Williston, op. cit. supra, note 23, at 94. Note the 
words of Herbert F. Goodrich, American Law Institute: Annals 1942 
(1942), 28 A. B. A. J. 775: 
“The conclusion is that there is a common law in the United 
States of America, that variations from it are comparatively 
infrequent and that if experience through the years shows the 
Restatement to be good enough to rank as an authoritative state- 
ment of the common law, the variations will tend to disappear.” 
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Wigmore on Evidence, Williston on Contracts, Beale on the 
Conflict of Laws, and Scott on Trusts has “put the matured 
nineteenth century law in form to be used in a new era of 
growth.”®* Certainly such scholarship, which has been so strik- 
ingly developed by our law schools, has laid a sound foundation 
upon which the courts may build in the exercise of their crea- 
tive function in our system of case law. 


Most of the recent attack upon the doctrine of stare decisis 
has centered around the question of its applicability to problems 
of constitutional law. But for a long time the opinion has 
been expressed that stare decisis should be applied with less 
strictness in the field of public law than in matters of private 
law.** While legislation may exercise a corrective influence in 
the latter field, it is a difficult undertaking to bring about an 
amendment of a constitution, particularly the Federal Constitu- 
tion, to overcome the effect of a decision.** Moreover, consti- 
tutional principles must be applied in the light of contemporary 
social and economic conditions. 


The choice of the path of approach to the selection of a judi- 
cial technique to be used in the solution of constitutional ques- 
tions involves a most important decision. Dean Pound has made 
it clear that much of the criticism of stare decisis finds root in 
the revival of absolutism.£® Such thought would replace the 
common-law technique with a system of free decision without 
relation to any basis of precedent upon which to predict future 





64Pound, op. cit. supra, note 12, at 165. 

65See, for instance, Jackson, op. cit. supra, note 40, at 295-298, and op. 
cit. supra, note 26, at 334. 

66See McMurray, op. cit. supra, note 23, at 447; Boudin, The Prob- 
lem of Stare Decisis in Our Constitutional Theory (1931), 8 N. Y. U. 
L. Rev. 589, 597, 601; Mr. Justice Brandeis in dissenting opinion in 
Washington v. Dawson & Co., 264 U. S. 219, 238 (1924); Mr. Justice 
Stone and Mr. Justice Cardozo in concurring opinion in St. Joseph Stock 
Yards Co. v. U. S., 298 U. S. 38, 93 (1936). 

67yon Moschzisker, op. cit. supra, note 23, at 420; Mr. Justice 
Brandeis in dissenting opinion in Burnet v. Coronado Oil & Gas Co., 
285 U. S. 393, 409, footnote 5 (1932). 

68Pound, op. cit. supra, note 39, at 5. 
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judicial action. The ideas held for the moment by the judges 
then constituting a court would hold sway without restraint.® 
There is no necessity for such change, for the technique of case 
law is adequate for the task of handling questions of constitu- 
tional law. Mr. Chief Justice Stone has said :70 


“Just where the line is to be drawn which marks the 
boundary between the appropriate field of individual liberty 
and right and that of government action for the larger 
good, so as to insure the least sacrifice of both types of 
social advantage, is the perpetual question of constitutional 
law. It is necessarily a question of degree which may vary 
with time and place. While these are variations in the 
nature of the subject matter of judicial mquiry, they in- 
volve no necessary variation of the methods by which the 
common law has been accustomed to solve its problems. 
Its method of marking out, as cases arise, step by step, 
the line between the permitted and the forbidden, by the 
process of appraisal and comparison of the experiences of 
the past and of the present, is applicable to the field of pub- 
lic law as of private. Courts called upon to rule on ques- 
tions of constitutional power have thus found ready at 
hand a common-law technique suitable to the occasion.” 


The constitutional guarantees and immunities relating to per- 
sonal liberty and property express standards which, like the 
standard of due care in negligence cases in the field of private 
law, must be applied to various factual situations. The court 
is not dealing with rigid, detailed rules. In determining 
whether particular conduct deviates from such a standard, social 
and economic data form part of the factual situation which the 





69Over a half-century ago, Mr. Justice (later Mr. Chief Justice) 
White said, in his dissenting opinion in Pollock v. Farmer’s Loan and 
Trust Co., 157 U. S. 429, at 652 (1894): 
“The fundamental conception of a judicial body is that of one 
hedged about by precedents which are binding on the court with- 
out regard to the personality of its members. Break down this 
belief in judicial continuity, and let it be felt that on great con- 
stitutional questions this court is to depart from the settled 
conclusions of its predecessors, and to determine them all accord- 
ing to the mere opinion of those who temporarily fill its bench, 
and our Constitution will, in my judgment, be bereft of value and 
become a most dangerous instrument to the: rights and liberties 
of the people.” 
70Stone, op. cit. supra, note 35, at 143. 
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court must consider. “Application of a standard in the light 
of a received ideal must be a matter of times and places and 
circumstances.”7? 


Recent departures of the Supreme Court of the United 
States from the doctrine of stare decisis have evoked criticism 
from individual members of the Court and have caused much 
discussion,“* That discussion need not be repeated here. But 





71See Stone, op. cit. supra, note 35, at 144-146; Pound, op. cit. supra, 
note 39, at 9-10, Mr. Justice Brandeis in dissenting opinion in Burnet 
v. Coronado Oil & Gas Co., 285 U. S. 393, 410 (1932); cf. Frankfurter 
and Landis, The Business of the Supreme Court (1927), 307-313. 

72Pound, op. cit. supra, note 39, at 11. 

73See the comments of Mr. Justice Roberts in dissenting opinion in 
Mahnich vy. Southern Steamship Co., 321 U. S. 96, 112 (1944), and in 
dissenting opinion in Smith v. Allwright, 321 U. S. 649, 666, 670 (1944), 
and of Mr. Chief Justice Stone in dissenting opinion in U. S. v. South- 
Eastern Underwriters Association, 322 U. S. 533, 579 (1944); Grinnell, 
Stare Decisis and the Supreme Court of the United States (1944), 27 
J. Am. Jud. Soc. 183; Grinnell, op. cit. supra, note 40; Powell, Insur- 
ance as Commerce in Constitution and Statute (1944), 57 Harv. L. Rev. 
937. 
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it should be noted that reasonable certainty is as much a virtue 
in the field of public as in that of private law." 


It is evident that the doctrine of stare decisis should gener- 
ally be followed in the solution of questions of public and pri- 
vate law.7> The extent of its proper use has been indicated by 
the foregoing dicussion. But it is difficult to attempt to mark 
out minutely the limits of its employment since it is not a self- 
operating principle but rather a guide to the judiciary in the 
use of the technique of case law.%* That technique is well- 
suited to the problems of the time for the common-law system 
has been built upon actual controversies in the workaday world 
rather than upon abstract principles enunciated in advance which 
may prove unsatisfactory when applied to concrete cases.” 
Our faith in the common law today may well find its inspiration 
in the capacity of that system, through the use of the method 
of determining new questions by resort to precedent to expand 
and grow in response to social and economic conditions.** The 
obligation of the profession is to remove the obstacles which 
thwart the efficient operation of that system so that we may not 
be subjected to the tyranny of free law-finding and free law- 


pronouncement. 





74Mr. Justice Roberts in dissenting opinion (in which Mr. Justice 
Frankfurter joined) in Mahnich v. Southern Steamship Co., 321 U. S. 
96, 112 (1944); Grinnell, op. cit. supra, note 40, at 507. 


75With respect to procedural matters covered by rules of court, the 
doctrine of stare decisis is, of course, of less consequence. See Pound, 
op. cit. supra, note 39, at 6; cf. Cardozo, op. cit. supra, note 26, at 156. 


76Cf. Gray, Judicial Precedents—A Short Study in Comparative 
Jurisprudence (1895), 9 Harv. L. Rev. 27, at 39: 
“The circumstance that in the English law precedents are to be 
generally but not always followed, and that no rules have been, 
or apparently can be, laid down to determine the matter precisely, 
shows how largely the English law is the creation of judges, for 
they not only make the precedents, but say when the precedents 
shall be followed or departed from.” 
77See Pound, op. cit. supra, note 27, at 952; cf. Oliphant, A Returr 
to Stare Decisis (1928), 14 A. B. A. J. 71, 75 et seqg., 6 Am. Law S. 
Rev. 215, 222-226. 
78Stone, op. cit. supra, note 35, at 147. 
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Women’s Junior Committee: The following officers of the 
Women’s Junior Committee for 1946 were elected and confirmed 
by the Board of Trustees: Chairman, Katherine Hall; 1st Vice- 
Chairman, Ruth Sayles; 2nd Vice-Chairman, Elizabeth Zeigler ; 
Secretary, Ruth B. Ward. 


THE GROUP INSURANCE PLAN 
By Paul Nourse 
Chairman Insurance Committee, Los Angeles Bar Association 


| aamanaema of the Association have already been advised of 
the plan of group insurance which has been approved by 
the Board of Trustees. 


This plan is the result of a study made by a special com- 
mittee composed of Walter L. Nossaman, Chairman, Richard 
Turner and Paul Fussell, appointed by Harry McClean in Au- 
gust, 1944. Before recommending this plan to the Board the 
committee made an intensive study of the advantages and dis- 
advantages of group insurance, different forms of policies, and 
of the experience of other professional associations with plans 
of group insurance. The committee feels that the plan suggested 
by it offers the most in group insurance that can be secured at 
the premiums fixed under the plan. 


In_ addition to offering accident and health insurance to all 
members of the Association at low rates, this plan will enable 
the younger members of the Bar to procure insurance at much 
less than they can otherwise secure it during the time they need 
such insurance the most. It will also enable members of the 
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Association between the ages of 60 and 65 to procure protection 
of this type, which they could not secure except through group 
insurance and it will permit them to retain such protection 
through the years of their active practice. 

Group insurance, in addition to being cheaper than individuad 
insurance, has the added advantage that the company, in the set- 
tlement of claims, is not dealing with an individual but with a 
group, and experience has shown that companies are much more 
liberal in the settlement of claims under group policies than they 
are under individual policies, where the making of bad will can 
cause the loss of only a single policyholder. 

Under authority of the Board of Trustees application has 
been made to the National Casualty Company for a master 
policy of group insurance, under which certificates of insurance 
will be issued to the members. The master policy cannot také 
effect and no certificates can be issued to members until 50% of 
the members eligible for insurance (members under the age of 
65 years) have made application for certificates. Full details 
of the plan have been mailed to all members and are included 
in the advertisement of the National Casualty Company in this 
issue of the BULLETIN. 

We urge those members who want this insurance to make ap- 
plication at the earliest date possible, so that the insurance may 
be put into effect at an early date. 





LAWYERS AND THE COST OF LIVING 


AWYERS, like all consumers, are vitally interested in the 

cost of living. Almost everyone is aware of the steady and 
occasionally sharp increases that have taken place since the start 
of the European War in September, 1939. There have also 
been some adjustments in the share of the national income, 
among the various classes of workers, farmers and professional 
people. A further increase in the cost of living and perhaps 
another adjustment of the national income is expected in the 
period ahead. For these reasons lawyers should be keenly inter- 
ested in the changes which are now taking place. 

According to the Bureau of Labor Statistics of the United 
States Department of Labor, consumers’ prices have gone up 
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31.7% from August, 1939 to January 15, 1946, for the nation 
as a whole. The consumers’ price index includes the following 
sections: (a) food; (b) clothing; (c) rent; (d) fuel, electricity 
and ice; (e) house furnishings; and (f) miscellaneous items 
and seryices, such as medical and dental care, transportation, 
theater admissions, automotive and other repair services. The 
consumers’ price index only partially shows the wartime effects 
in changes of quality and availability of consumers’ goods. The 
President’s Committee on the Cost of Living estimated some 
time ago that such factors, together with certain others not 
fully measured by the index, would add a maximum of three 
to four points to the index for large cities between January, 
1941 and September, 1944. If account is also taken of con- 
tinued deterioration of quality and disappearance of low priced 
merchandise between September, 1944 and January, 1946, the 
overall adjustment for the period would total approximately five 
points. In Los Angeles the cost of living has increased more 
than the national average, and the consumers’ price index has 
gone up 31.9% from August, 1939 to January 15, 1946. A 
breakdown of the overall index is interesting. It will be seen 
that the food section has gone up substantially higher than 
the others. A comparison of the percentage increases nationally 
and locally is as follows: 


Percentage Increase From August, 1939 
to January 15, 1946 
National Los 


Index Average Angeles 
Consumers’ Prices (all items included) 31.7 31.9 
Food 50.8 57.1 
Clothing 49.1 42.5 
Rent 3.8 2.8 
Fuel, Electricity and Ice 13.6 54 
House Furnishings 47.6 42.8 
Miscellaneous 24.7 26.5 


Since the national increase of 31.7% to January 15, 1946 
was published, Chairman Marriner S. Eccles, of the Federal 
Reserve Board, predicted on February 25, 1946, that the cost 
of living may rise to over 40% above prewar levels, or 10% 
more than now, under the new wage-price policy. While some 
economists place the increase from present levels somewhat un- 
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der Mr. Eccles’ figure, or at approximately 5% from present 
levels, nevertheless, it is fairly assured that we may expect fur- 
ther increases during the coming year. 


While lawyers are hard hit, as are all other consumers, by 
the increased cost of living, they have also been affected by 
sharply increased overhead costs. A substantial increase in com- 
mercial rents for office space has occurred during the past year, 
as most lawyers whose leases expired have sadly learned. Lawyers 
whose office leases expire during the coming year are probably 
faced with an increase. Other increases in overhead costs, par- 
ticularly for competent secretarial and stenographic help, have 
been steady for the past several years. Other items of overhead, 
such as stationery, briefing, publications and office furnishings 
have also gone up sharply, and even an incidental, such as park- 
ing, cannot be overlooked. 


With the steady increase in the cost of living and also in the 
average lawyer’s overhead costs, each individual attorney will 
have to ascertain whether his gross income has been going up 
in a corresponding fashion. Those lawyers whose gross incomes 


are in a large part on a fixed basis are not faring too well in 
this adjustment period. Undoubtedly many attorneys have been 
able to increase their gross incomes, at least in part, to take care 
of the increases. Judges, whose salaries have been increased 
only moderately, are financially hurt by the substantial increase 
in the cost of living. This is particularly true as to members 
of the federal judiciary, who have had no salary increases. It is 
exceedingly unfortunate that Congress has overlooked the serious 
financial burdens being imposed upon federal judicial officers. 


During the war years, and in the adjustment period follow- 
ing, it is apparent that certain classes have increased their re- 
spective shares of the national income, while others are losing 
theirs. For example, the net incomes of farmers and of un- 
skilled and marginal labor have gone up more than 100%. 


While no relief is in sight, and lawyers as a class will not 
wish to take action, it seems clear that each individual lawyer 
will find it necessary and important to consider the relationships 
of gross income, increased overhead costs and the cost of living. 


—F. S. B. 














